THE CORPORATION JOURNAL 


(REGISTERED U.S. PAT. OFFICE) 


Vor. XIII, No. 15 MARCH, 1939 Paces 337-360 
COMPLETE NUMBER 262 


Published by 
THE CorPoraTION Trust COMPANY AND ASSOCIATED COMPANIES 


In the incorporation, qualification and statutory representation of corpora- 
tions, The Corporation Trust Company, C T Corporation System and 
associated companies deal with and act for lawyers excluswely. 


The Supreme Court of the United States has affirmed 
a judgment of a Federal District Court that a corporation 
engaged in interstate commerce, having general agents in 
California, was obliged to collect the California Use Tax, 
to register as a dealer and to file reports. (See page 346.) 


The Colorado Supreme Court has ruled that the Colo- 
rado sales tax must be collected by an automobile dealer 
when selling a used car which has been accepted in part 
payment for a new car, even though the sales tax was col- 
lected on the full amount of the purchase price of the new 
car. (Page 347.) 


The New York Supreme Court regards the Home 
Owners’ Loan Corporation, although an instrumentality of 
the Federal Government, as subject to a suit where the cause 


of action arises out of activities involving no particular gov- 
ernmental function. (See Page 344.) 


President. 


Copyright 1939, by The Corporation Trust Company 
Printed in U. S. A. 





The Corporation Journal 


e A point 


. . . that is coming more and more to 
be appreciated by corporation officials 
and their counsel is this added advan- 
tage of The Corporation Trust Com- 
pany as Transfer Agent: its long, 
practical experience in the organization 
and statutory maintenance of corpora- 
tions and its consequent practical 
knowledge of how best to safeguard 
the corporation’s interests at all points 
in the handling of the transfers of its 
stock and the keeping of the stock 
records. 
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Having offices or representatives in 
every state and territory of the United 
States and every province of Canada 
and a large, trained organization at 
Washington, these companies: 


—for attorneys compile 
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data for use in incorpo- 

ration or qualification in 
any jurisdiction; 


—for attorneys file all 
papers, hold incorporators’ 
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other clerical steps neces- 

sary for incorporation or 

- ——em in any juris- 
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—under direction of attor- 
— furnish the statutory 
office or agent required for 
either domestic or fo 
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The Corporation Trust Company, in- 
corporated under the Banking Law of 
New York, and The Corporation 
Trust Company, rated under 
the Trust Company w of New 
Jersey, with combined assets always 
approximating a million dollars: 


—act as Transfer or Co-Trans- 
fer Agent or Registrar for the 
ties of corporations; 


—act as Custodian of Securities, 
Escrow Depositary or — 
tary for Reorganization Com- 
mittees. 


The associated companies’ loose-leaf service division 


NEW YORK CHICAGO WASHINGTON 
EMPIRE STATE BLOG. 908 W. MONROE ST. MUNSEY BLOG. 


—compiles and publishes a complete line of Loose Leaf 
Services covering new business laws and taxes, both 
Federal and State. 
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Albany, Atlanta, Baltimore, Boston, Buffalo, Cincinnati, 
Cleveland, Columbus (O0.), Dallas, Denver, Detroit, 
Harrisburg, Hartford, Honolulu, T. H., Houston, 
Kansas City, Los Angeles, Louisville, Milwaukee, 
Minneapolis, Newark (N. J.), New Orleans, Philadelphia, 
Pittsburgh, Richmond, Rochester, St. Louis, 

Salt Lake City. San Francisco, Seattle, Wilmington. 








What Constitutes Doing Business * 
Methods of Consigning Goods 


Every shipment which a foreign 
corporation may make across state 
lines, into a state in which it is 
not authorized to do business, is 
not necessarily an “interstate ship- 
ment,” which will render the com- 
pany immune, under the “interstate 
commerce clause” of the Federal 
Constitution, from the operation 
of the statutes requiring foreign 
corporations to be licensed. 

It has been held that, where a 
corporation consigns its goods to 
an independent dealer in a state 
other than that in which the cor- 
poration was created, and the 
dealer sells-the goods and remits 
the sales price, less his commis- 
sion, this constitutes a transaction 
in interstate commerce, and au- 
thorization to do business is not 
required of the foreign corporation 
—provided its activities within the 
state are strictly limited to such a 
method of carrying on business.* 

Where, however, a corporation 
consigns goods to itself in another 
state which are subsequently dis- 
posed of by it there, the transac- 
tion results in intrastate activity 
and authorization to do business 
is required under such circum- 
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stances.?, Immunity from the ne- 
cessity for being licensed cannot 
be claimed by reason of the inter- 
state movement of the property, 
for “an interstate transaction con- 
templates a consignor without and 
a consignee within a state or vice 
versa.” ® 


Likewise, where a shipment is 
consigned to one who is merely the 
agent of an _ unlicensed foreign 
corporation for the general dis- 
posal of its goods within the state, 
the consignor has been held to be 
“doing business” and to be re- 
quired to be authorized to carry 
on business.” ¢ 

Thus, the mere “consignment” 
of goods across state lines will not 
necessarily result in “interstate” 
business rather than “intrastate” 
business. The transaction is to be 
judged according to whether the 
corporation has relinquished con- 
trol over the property through 
shipment to an independent dealer 
in the foreign state who acts to- 
ward the property practically as 
if it were his own, or whether the 
corporation has retained control 
and has, in effect, itself disposed 
of the property in the foreign state. 


: oe a Shoe Co. v. United States Rubber Co., 156 Fed. 1, certiorari denied, 


” ono ie Structural Steel Co. v. State of Arkansas for use and benefit of 
fee Saat 46 S. Ct. 59, 269 U. S. 148; Western Paper Bag Co. v. Johnson et al., 


* Hogan v. Intertype Corp., 136 Ark. 52, 206 S. W. 58. 


*Umon Cloak & Suit Co. v. Carpenter, i Ill. App. 339; Town of Sellersburg 
v. Stanforth, 198 N. E. 437; Milburn Wagon Co. v. Commonwealth, 104 S. W. 323; 
Loverin & Brown Co. v. Tansil et al., 102 S. W. 77. 


* This is one of a series of articles on What Constitutes Doing Business. See 
page 358 for a list of pamphlets obtainable on this important subject. 
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Domestic Corporations 


Delaware. 


Stockholders have no power to ratify a fraud committed against 
their corporation ; recovery in a derivative action is not to be limited 
to proportion of amount recoverable which complainants’ stockhold- 
ings bear to total stockholdings. In Eshleman et al. v. Keenan et al., 
187 Atl. 25, (The Corporation Journal, October, 1936, page 223), cer- 
tain persons were in control of the management of two corporations 
as common officers of both. Receiving salaries from one company, 
a majority of whose stock was owned by the other, they arranged 
for it to pay to the other a “management fee” which was, in effect, 
devoted to the payment of their salaries in the other corporation. 
They were thus compensated twice for the same services. The Court 
of Chancery held the arrangement to be a fraud upon the corpora- 
tion paying the fee, and that its stockholders, in a derivative action 
on behalf of that company, could obtain restitution of the fees paid. 
It was also held that a ratification, after the institution of this suit, 
of the arrangement outlined, by a majority of the stockholders of 
the corporation which had paid the management fee, was without 
effect, since stockholders cannot ratify a fraud committed against 
their corporation. In a further opinion in the same action, reported 
at 194 Atl. 40, the Chancellor overruled a contention of the defend- 
ants that relief should be limited to the proportionate amount which 
the complainants might have recovered if their action had been for 
individual recovery rather than for recovery on behalf of the cor- 
poration, all stockholders not being complainants. The court pointed 
out that where a suit is a derivative one to recover a cause of action 
belonging to the corporation, it is improper for the decree to be 
so framed as in effect to turn it into one for the complainants’ indi- 
vidual relief, and ordered restitution of the entire amount due the 
corporation to be made. The decree of the Court of Chancery has 
recently been sustained by the Supreme Court of Delaware in 
Keenan et al. v. Eshleman et al., 2 A. 2d 904; Commerce Clearing 
House Court Decisions Requisition No. 206283. Hugh M. Morris 
and Ivan Culbertson of Wilmington, for appellants. William Prickett 
of Wilmington, for appellees. 


New Hampshire. 


Signing of contract for purchase of real estate by chairman of 
board of directors held not binding where no authority for entering 
contract existed by corporate action or was to be found in the by- 
laws. The chairman of the board of defendant company obtained 
an option, as he thought, to purchase certain real estate from plain- 
tiff. The option was subsequently held to be a contract of purchase 
and sale and plaintiff now seeks specific performance in equity. The 
chairman’s action in obtaining the “option” had been approved by 
the board of directors, subject to the approval of the stockholders. 
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The stockholders later met and “voted to approve all the interim 
acts of the board of directors, without any report or investigation 
as to what those acts were and without reference to an option on 
the Barclay property.” Under the by-laws, neither the chairman 
nor the board had any express authority to purchase real estate and 
no express authority was ever conferred generally upon either by 
the stockholders. The Supreme Court of New Hampshire ruled that 
the contract was not binding upon the defendant, as the authority 
of the chairman of the board to sign such a contract was neither to 
be presumed nor to be found substantiated by express authority or 
ratification on the part of the defendant by its directors or stock- 
holders. Barclay v. Dublin Lake Club, 1 A. 2d 633. Howard B. Lane 
and Roy M. Pickard of Keene, for plaintiff. Faulkner & Bell of 
Keene, and Demond, Woodworth, Sulloway, Piper & Jones and Fred 
C. Demond of Concord, for defendant. 


New York. 


Appellate Division, Fourth Department, rules that a reclassifica- 
tion of shares, depriving stockholders of preemptive rights as to 
future issues of stock is void as to a stockholder voting in opposition 
of amendment effecting such a reclassification. In The Corporation 
Journal, October, 1938, page 217, attention was called to a ruling, 
without written opinion, of the New York Supreme Court, Erie 
County, to the effect that Section 36 of the New York Stock Cor- 
poration Law was to be regarded as authorizing reclassification of 
common stock so as to eliminate the preemptive rights of stockhold- 
ers, relating to future issues, by the affirmative vote of two-thirds 
of the voting shares. Upon appeal, the Appellate Division, Fourth 
Department, has reversed this judgment, reaching the conclusion 
that “the certificate of incorporation could be amended so as to de- 
prive consenting stockholders of their preemptive rights. But such 
an amendment could not bind a stockholder who opposed its adop- 
tion. The amendment under review, therefore, could have no force 
or effect against the plaintiff as it voted in opposition to its adoption. 
The plaintiff should have had judgment in its favor declaring the 
Certificate of Reclassification of shares of the defendant corporation 
dated November 6, 1937, and filed in the office of the Department of 
State on November 8, 1937, in so far as it relates to depriving the 
plaintiff of its right as a stockholder to subscribe to new issues of 
stock, to be void as to it and directing that the defendants, before 
selling, or offering for sale, any stock now authorized but unissued, 
or any stock which may be hereafter authorized, shall give to the 
plaintiff an opportunity to subscribe to such issue or issues in pro- 
portion to its holdings and on such terms and conditions as the de- 
fendants may lawfully impose.” Albrecht, Maguire & Co., Inc. v. 
General Plastics, Inc. et al., New York Supreme Court, Appellate Di- 
vision, Fourth Department, January 12, 1939. Commerce Clearing 
House Court Decisions Requisition No. 208840. Albrecht, Maguire 
& Mills (Edward N. Mills, of counsel), of Buffalo, for plaintiff- 
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appellant. Kenefick, Cooke, Mitchell, Bass & Letchworth (James McC. 
Mitchell, of counsel), of Buffalo, for defendants-respondents. (We 
are informed that an appeal is contemplated in this case.) 


Home Owners’ Loan Corporation, an instrumentality of the Fed- 
eral Government, held subject to suit where cause of action arose 
out of activities involving no particular governmental function. 
Plaintiff, a tenant of property owned, managed and leased by the 
defendant, Home Owners’ Loan Corporation, stated a cause of action 
against the defendant for negligence resulting in personal injuries. 
The latter, appearing specially, contended it was immune from lia- 
bility in tort as an instrumentality of the Government of the United 
States. The New York Supreme Court, Kings County, had denied 
a motion to dismiss the complaint on this ground. Upon appeal, the 
Appellate Division, Second Department, affirmed an order to this 
effect, remarking: “Evidently the precise question presented here as 
to the right to sue the defendant in tort has not been decided by any 
appellate court.” “The statute creating this instrumentality,” the 
court noted, “provided that the corporation ‘shall have authority to 
sue and to be sued in any court of competent jurisdiction, Federal 
or State.’” “The distinction between governmental and proprietary 
functions is reasonably clear. A private corporation could not have 
undertaken the work of refinancing mortgages on such a great scale 
as did this public corporation. But when it came to the ownership 
and renting of separate pieces of property, the acts and duties of the 
corporation are those of individuals or private corporations involving 
no particular function of government. The defendant, in its owner- 
ship, control and management of the property of which plaintiff was 
a tenant, was acting in a proprietary capacity and assumed the duty 
of exercising reasonable care in the management of the property. 
It is authorized by statute to advance money for necessary repairs 
(12 U.S. C. A., sec. 1463-m). Under such circumstances it cannot 
claim immunity from liability under the statute permitting it to be 
sued.” Gillen v. Home Owners’ Loan Corporation, New York Supreme 
Court, Appellate Division, Second Department, December 31, 1938. 
Commerce Clearing House Court Decisions Requisition No. 208096. 
Julius M. Jacobs, for appellant. Fred A. Lewis, for respondent. 


Pennsylvania. 


Warehousing corporation ruled to be without authority to engage 
in business as a common carrier. Appellant Pennsylvania corpora- 
tion was organized under the General Corporation Act of 1874 for 
the purpose of carrying on a general warehousing business. Its 
charter gave it no power to carry on business as a common carrier. 
It had, however, for some years acted as a common carrier in the 
transportation of goods, in operations known as house movings and 
had obtained from appellee commission a certificate of public con- 
venience, evidencing the commission’s approval of the company’s 
activity in engaging in the business of house to house moving. This . 
certificate having expired, appellant appealed from an order of the 
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commission refusing a renewal of the certificate on the ground that 
appellant’s charter gave it no power to engage in the business of a 
common carrier. The Pennsylvania Superior Court dismissed the 
appeal and affirmed the commission’s order, saying: “We are of 
the opinion that transportation of goods as a common carrier cannot 
legally be made incidental to the carrying on of a general warehous- 
ing business, so as to permit a corporation organized for the latter 
purpose to carry on business as if under the former. No private 
corporation can carry on the business of a public utility except one 
that has been incorporated as a public utility. This will not interfere 
with the right of the appellant to transport goods and personal prop- 
erty to its warehouse to be stored or from its warehouse to its cus- 
tomer’s home or place of business—these are proper incidental 
powers—but it will prevent its transporting, for the general public, 
goods and personal property which neither go into nor come from 
its warehouse.” Haugh & Keenan Storage & Transfer Co. v. Penn- 
sylvania Public Utility Commission, 2 A. 2d 548. Commerce Clearing 
House Court Decisions Requisition No. 205201. Alexander Cooper 
and Arnold J. Lange of Pittsburgh, for appellant. John C. Kelly, 
Asst. Counsel, and Edward Knuff, Counsel, of Harrisburg, for 
appellee. 


Foreign Corporations 
lowa—Delaware. 


Iowa court rules that contract by Delaware corporation to repur- 
chase its own stock was unenforceable where corporation had no 
surplus and where purchase of the stock would have resulted in im- 
pairment of capital. This action was instituted in an Iowa court by a 
stockholder in a Delaware corporation, authorized to do business in 
Iowa, to recover damages from the corporation for breach of contract 
for its failure to repurchase certain of its shares in accordance with 
an alleged contract on the part of the corporation to doso. Defend- 
ant contended the contract was void and unenforceable because pro- 
hibited by the statutes of Delaware. The trial court sustained 
plaintiff’s demurrer to this part of defendant’s answer. Upon appeal, 
the Iowa Supreme Court reached the conclusion that the demurrer 
should have been overruled. The court referred to Section 19 of the 
Delaware Corporation Law, providing, in part, that “no such corpo- 
ration shall use its funds or property for the purchase of its own 
shares of capital stock when such use would cause any impairment 
of the capital of the corporation,” and said: “There was nothing 
illegal in the agreement itself; the statute permitted the company to 
purchase its stock but it could not purchase it if the purchase re- 
sulted in the impairment of its capital and, under the construction 
of this Delaware statute, the purchase money would have to come 
out of the surplus funds of the company and, since it is revealed by 
the answer that the company had no surplus, the transaction falls 
squarely within the prohibition of the Delaware law.” Bishop v. 
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Middle States Utilities Company of Delaware, 282 N. W. 305. Com- 
merce Clearing House Court Decisions Requisition No. 205444. 
C. E. Richman of Cedar Rapids, Iowa, Hughes, O’Brien & Hughes 
of Des Moines, Iowa, for appellant. O. M. Slaymaker, R. E. Killmar 
and D. D. Slaymaker of Osceola, Iowa, for appellee. 





Virginia. 


Foreign corporation, maintaining, through wholly owned Virginia 
subsidiary, stock of goods with Virginia storage company which 
effected distributions and collections, held subject to service when 
made upon foreign corporation’s district sales representative in fed- 
eral court action. An Illinois company, the defendant, had been con- 
ducting business with its Virginia customers by maintaining a stock 
of goods with a Virginia cold storage company, which made distribu- 
tion to the customers of defendant upon receiving their orders, ac- 

.companied by remittances. In order to avoid the appearance of 
doing business in Virginia, defendant incorporated a Virginia com- 
pany and thereafter the goods were stored in the subsidiary’s name 
rather than in that of defendant. Book entries were maintained by 
both companies showing the handling of the goods in Virginia. The 
officers of both parent and subsidiary company were the same. 
Plaintiff instituted an action against defendant Illinois company by 
serving its district sales representative, who was also sales repre- 
sentative of the subsidiary. The District Court for the Eastern 
District of Virginia had quashed the service. Upon appeal, however, 
the United States Circuit Court of Appeals, Fourth Circuit, upheld 
the service as proper, feeling that the activities of the cold storage 
company, in acting as agent in distributing products shipped into the 
state by the defendant and making collections therefor and the 
activities of defendant’s district sales representative in Virginia, 
justified service of process upon the sales representative in Virginia 
as service upon defendant. Mas v. Orange Crush Co., 99 F. 2d 675. 
Commerce Clearing House Court Decisions Requisition No. 204997. 
George E. Allen of Richmond, for appellant. Murray M. McGuire 
and Peter Otey Miller, (McGuire, Riely, Eggleston & Bocock, on 
the brief), of Richmond, for appellee. 














Taxation 
California. 

The Supreme Court of the United States affirms judgment of Fed- 
eral District Court that corporation engaged in interstate commerce, 
having general agents in California, was obliged to collect the Cali- 
fornia use tax, to register as a dealer and to file reports. In Felt and 

Tarrant Manufacturing Co. v. Corbett et al., 23 F. Supp. 186, (The 
Corporation Journal, June, 1938, page 208), the United States Dis- 
trict Court, Southern District of California, Central Division, ruled 
that an Illinois corporation engaged in California in interstate com- 
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merce, having general agents in that state, was obliged to collect the 
California use tax, to register as a dealer and to file use tax reports. 
Upon appeal, the Supreme Court of the United States has affirmed 
the judgment of the District Court, overruling contentions that the 
California Use Tax Act of 1935, as applied by the lower court, was 
repugnant to the “interstate commerce” clause of the Federal Con- 
stitution or that the appellant company was thus deprived of 
property without due process of law contrary to the Fourteenth 
Amendment. Felt and Tarrant Manufacturing Co. v. Gallagher et al.,* 
Supreme Court of the United States, January 30, 1939; Docket No. 
302. Commerce Clearing House Court Decisions Requisition No. 
209294. Dempsey & Mackay of Los Angeles, California, for appel- 
lant. 


* The full text of this opinion is printed in The Corporation Tax Service, 
California, page 6283. 


Colorado. 


Colorado Supreme Court rules that sales tax must be collected by 
automobile dealer when selling used car which has been accepted in 
part payment for a new car, where sales tax was collected on full 
amount of purchase price of the new car. “The sole question in- 
volved is whether an automobile dealer must collect the two per 
cent tax.on the sale of a used car, if he later disposes of it, which 
car was accepted in part payment for a new car where it appears 
that he collected the two per cent from the buyer on the full amount 
of the purchase price of the new car.” The Colorado Supreme Court 
answered this question in the affirmative. “There is no limit,” said 
the court, “to the number of times a particular article of merchandise 
may be subject to a sales tax so long as it remains in the stream of 
commerce and goes through the regular channels of trade and the 
dealer must collect the tax, unless the property falls within the 
exemptions.” Bedford v. Hartman Brothers, Inc.,* Colorado Supreme 
Court, December 27, 1938. Commerce Clearing House Court Deci- 
sions Requisition No. 207455. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Colorado volume, page 7673. 


Connecticut. 


County court rules that a corporation which is being liquidated 
through receivership is not subject to the franchise tax. In deter- 
mining the status of corporations in receivership with respect to 
their liability to the Connecticut franchise tax, the Superior Court, 
Fairfield County, reached the conclusion that as the appointment of 
a receiver terminates the right of the corporation to carry on its 
business as such, therefore, when the right of the corporate franchise 
has been taken away and has not been extended by the courts, the 
corporation has no right to carry on business and is not taxable for 
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such a right. The Bridgeport City Trust Co. et al. v. The Bridgeport 
Land and Title Company; Miller, Receiver of the Bridgeport Land and 
Title Company v. The Emerald Corporation,* Superior Court, Fairfield 
County, August 8, 1938. Commerce Clearing House Court Deci- 
sions Requisition No. 208026, 


* The full text of this opinion is printed in The Corporation Tax Service, 
Connecticut volume, page 279-11. 


Federal. 


The Supreme Court of the United States affirms decision setting 
aside income tax assessment, based upon profits realized by corpo- 
ration from sales of its own stock in 1929. “The sole question for 
decision is whether gain accruing to a corporation consequent on the 
purchase and resale of its own shares constitutes gross income within 
the meaning of Section 22(a) of the Revenue Act of 1928.” The 
respondent company had been assessed for a deficiency in its tax 
for 1929, based upon profits realized during 1929 from sales of its 
own shares. The United States Circuit Court of Appeals, Fourth 
Circuit, had set the assessment aside. (The Corporation Journal, 
December, 1938, page 279.) This judgment has been affirmed by the 
Supreme Court of the United States, which referred to the fact that 
under a Treasury regulation in effect from 1920 to 1932, the sale of 
such stock was treated as a capital transaction and the proceeds 
not regarded as income, and observed that the regulation must be 
taken to have the force of law, inasmuch as successive revenue acts 
during this period had not altered the definition of “gross incdme.” 
The Commissioner, conceding this, however, asserted that an amend- 
ment of the regulation, adopted in 1934, while the cause was pending 
before the Board of Tax Appeals, controlled, for that amendment 
made taxable a resulting gain derived by a corporation from dealing 
in its own shares as it might in the shares of another corporation. 
He thus urged that the 1934 amendment of the regulation operated 
retroactively. The Supreme Court, however, ruled: “We hold that 
the respondent’s tax liability for the year 1929 is to be determined 
in conformity with the regulation then in force.” Helvering, Com- 
missioner of Internal Revenue, v. R. J. Reynolds Tobacco Company,” 
Supreme Court of the United States, January 30, 1939. CCH Court 
Decisions Requisition No. 209289, 59 S. Ct. 423. 


* The full text of this opinion is printed in the Standard Federal Tax Service— 
1939—{ 9282. 

Corporation, receiving assets of two other companies in exchange 
for certain shares of its own stock, but issuing the shares to the 
nominees of the two companies, held liable for the Federal stock 
transfer tax. Two corporations, by contracts with the appellee com- 
pany agreed to transfer their assets to the appellee in exchange for 
specified shares of its Class A and common stock. These shares 
were transferred, by order of the two corporations, direct to the 
nominees of these companies. That such transfers constituted tax- 
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able transfers under the provisions of Sec. 800, Schedule A-3 of the 
Revenue Act and that the tax was collectible from appellee issuing 
corporation, was the contention of the appellant United States of 
America. No attempt had been made to collect the tax from the 
nominees or the companies designating them. The collection of the 
tax from the appellant was upheld by the United States Circuit Court 
of Appeals, Second Circuit, which said: “By the admitted allega- 
tions of the amended complaint, it is shown that the appellee was a 
party to the transfer and that the issuance to the nominees were 
made pursuant to contracts between the appellee and the pur- 
chasers. Therefore, under these circumstances, the appellee is liable 
for the tax imposed by the provisions of Sec. 800, Schedule A-3, Title 
VIII of the Revenue Act, for there is an admitted taxable transfer 
of legal title to and the right to receive the shares of stock in the 
nominees.” United States of America, Appellant, v. Revere Copper & 
Brass Incorporated, Appellee,* United States Circuit Court of Appeals 
for the Second Circuit, December 5, 1938. Commerce Clearing House 
Court Decisions Requisition No. 205942. Wright, Gordon, Zachry 
& Parlin (George H. Savage, John P. Ohl and John A. Reed, of 
counsel), for appellee. James W. Morris, Asst. Atty. General, Sewall 
Key, Norman D. Keller, E. F. McMahon, Special Assistants to the 
Atty. General. Ralph L. Emmons, United States Attorney. B. Fitch 
Tompkins, Asst. United States Attorney. 


* The full text of this opinion is printed in the Standard Federal Tax Service— 
1938—{ 9605. 


New York. 


Court of Appeals holds the New York City sales tax applicable to 
sales made within the city, where orders were filled by shipment 
from without the state direct to customers within the city, such 
shipment being regarded by the court as merely an incidental rather 
than an important feature of contract. The petitioner company re- 
.sisted payment of the New York City sales tax in connection with 
‘orders given by customers in the city, where the orders were filled 
by shipment of the material from points without the state direct to 
the customer within the state. Approximately fifteen per cent of 
New York City sales were of this type, while the remaining eighty- 
five per cent consisted of orders filled from stock maintained within 
the city. Upholding the imposition of the tax with reference to the 
sales consummated by shipments from without the state, the Court 
of Appeals concluded that there was no discrimination against inter- 
state commerce, reasoning as follows: “When the purchaser entered 
one of the defendant’s stores and made a contract to buy certain 
merchandise, according to the sample displayed, his purpose and 
object were to procure the article, irrespective of the place from 
which it was delivered. It made no difference to him whether it 
came from Philadelphia, Port Newark or Boston, as long as he got 
it on time and in good condition. The delivery from the warehouses 
of the appellant outside the State was a matter of convenience or 
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economy in the methods of conducting the appellant’s business. It 
cannot be said that the shipments out of the State were one of the 
important features of the contract. It was incidental to the contract, 
the obligation of the defendant being to deliver the article purchased. 
From where it should come was a matter of its choice.” Sears, 
Roebuck & Co. v. McGoldrick, City Comptroller,* 279 N. Y. 184, 18 
N. E. 2d 25. Sol M. Stroock, Peter I. B. Lavan, Robert D. Steefel 
and Bernard E. Brandes of New York City, for appellant. William 
C. Chanler, Corp. Counsel, (Sol Charles Levine, Edmund B. Henne- 
feld, Jerome R, Hellerstein and Milton Sandberg, of counsel), of 
New York City, for respondent. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New York, page 5983-39, 

Claim of State for franchise taxes due before qualification of re- 
ceiver held lien prior to that of a vigilant creditor who has seized the 
debtor’s property to satisfy his claim. Before the sale of the corpo- 
rate judgment debtor’s assets at public sale, the State of New York 
notified the receiver of its claim for franchise taxes which were due 
and payable before the receiver qualified. Reversing a finding of 
the Special Term, New York County, 6 N. Y. S. 2d 919, (N. Y. CT 
§ 15-024), the New York Supreme Court, Appellate Division, First 
Department, said: “The receiver clearly took the property of the 
debtor subject to the lien of the State, though that lien was inchoate 
and not specific. The State’s lien has been held paramount to that 
of prior encumbrances.” “Under the circumstances, we feel it is 
the duty of the Court to see that the taxes due to the State, and for 
which the State has a prior lien, are paid before payment even to a 
vigilant creditor, who has seized the same for the purpose of satis- 
fying his claim. There is no suggestion in the record that there are 
any liens or claims which may be superior to that of the State. We 
can conceive of none, excepting taxes owed to the Federal Govern- 
ment. Wage claims, if any existed, would also be afforded a statu- 
tory preference, but we need not decide what order of priority they 
would take for none are asserted. In the absence of a contention 
that any superior lien exists, we see no necessity for further delaying 
the right of the State to collect the taxes admittedly due it, nor can 
we see ground for distinction in the present case between the 1937 
taxes for which a warrant has been filed, and those for 1936 and 1938 
which had become payable prior to the appointment of a receiver, 
but for which no warrant has been filed.” Smith v. Meader Pen Cor- 
poration et al..* 8 N. Y. S. 2d 39. John J. Bennett, Jr., Atty. General, 
(Robert P. Beyer, of New York City, of counsel), for appellant. 
Meyer Kraushaar of New York City, for receiver-respondent. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New York, page 1124. 
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Appealed to The Supreme Court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


Cacirornta. Docket No. 302, Felt and Tarrant Manufacturing 
Co. v. Corbett et al., 23 F. Supp. 186. (The Corporation Journal, June, 
1938, page 208.) Validity of the California Use Tax. Appeal filed, 
August 26, 1938. Probable jurisdiction noted, October 10, 1938. 
Argued, December 13, 1938. Affirmed, January 30, 1939. (See page 
346.) 

Feperat. Docket No. 328. Guy T. Helvering, Commissioner o 
Internal Revenue, v. R. J. Reynolds Tobacco Company, 97 F. 2d 302. 
(The Corporation Journal, December, 1938, page 279.) Federal income 
taxation—profits to corporation from trading in its own stock. Appeal 
filed, September 8, 1938. Certiorari granted, October 17, 1938. Argued, 
January 6, 1939. Affirmed, January 30, 1939. (See page 350.) 

New Jersey. Docket No. 449. Newark Fire Insurance Company 
v. State Board of Tax Appeals and the City of Newark, 193 Atl. 912. 
(The Corporation Journal, January, 1939, page 302.) State Taxation 
—tax on intangible personal property of a domestic insurance com- 
pany. Appeal filed, October 31, 1938. Further consideration of the 
question of jurisdiction postponed to the hearing on the merits, Novem- 
ber 21, 1938. 

New Jersey. Docket No. 630. George D. Wick and Walter A. 
Bonitz, Trustees of Pressed Steel Car Company of New Jersey v. State 
of New Jersey, 100 F.2d 147. (The,Corporation Journal, January, 1939, 
page 304.) Bankruptcy—allowances of claim for franchise taxes in 
proceedings for reorganization of corporation. Petition for certiorari 
filed, February 1, 1939. 


* Data compiled from CCH U. S. Supreme Court Service, 1938-1939. 


Regulations and Rulings 


ARKANSAS—Under a constitutional amendment, provision is made 
whereby certain manufacturing or processing establishments, or por- 
tions thereof, may be made exempt from state taxation for periods not 
exceeding ten years, through contracts with the state (Arkansas 
Corporation Tax (CT) Service, 2002p.) 

CoLtorapo—As to the application of the sales tax to goods ordered 
in Colorado, but shipped from a point out of the state direct to the 
customer within Colorado, the Attorney General has ruled that if the 
merchandise is unascertained merchandise and could be obtained by 
the seller in the state or elsewhere, the tax applies, but it would not 
apply if the merchandise ordered is of a special nature and the contract 
of purchase calls for the delivery of goods manufactured out of the state 


which could not be procured within the state by the seller. (Colorado 
CT, 7 7995.) 
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Kentucxy—The Kentucky Annual License Tax accrues, for Fed- 
eral income tax purposes, on January of the year in which the tax is 
payable, according to a recent ruling of the Bureau of Internal Reve- 
nue. (Kentucky CT, { 4-002.) 

Missouri—Sales Tax returns are privileged communications and 
the State Auditor cannot be compelled to divulge their contents except 
in an action to collect the sales tax, in the opinion of the Attorney 
General. (Missouri CT, { 7952.) 

Nort Carotina—The Attorney General has rendered an opinion 
to the effect that in determining the tax payable upon the domestication 
of a foreign corporation non-par stock is to be treated as if each share 
had a par or face value of $100. (Opinion to Secretary of State, North 
Carolina CT, § 419.) 

In an opinion given to the Commissioner of Revenue, the Attorney 
General has expressed the view that income from obligations of states 
other than North Carolina and income from obligations of municipali- 
ties located in such states is subject to the North Carolina Income Tax. 
(North Carolina CT, J 15-039.) 

Nortu Daxota—The Attorney General has informed the State 
Tax Commissioner that, in his opinion, a person who has paid the 
2% excise tax on the purchase of a motor vehicle, levied by Chapter 
167, Laws of 1937, is exempt from the payment of the retail sales tax 
upon the same transaction. (North Dakota CT, § 7915.) 





Some Important Matters for 
March and April 


This Calendar does not purport to be a complete calendar of all matters 
requiring attention by corporations in any given state. It is a condensed cal- 
endar of the more important requirements covered by the State Report and Tax 
Bulletins of The Corporation Trust Company. Attorneys interested in being 
furnished with timely and complete information regarding all state requirements 
in any one or more states, including information regarding forms, practices and 


rulings, may obtain details from any office of The Corporation Trust Company 
or CT Corporation System. 


AraBAMA—Annual Franchise Tax Return due between January 1 and 
March 15.—Domestic and Foreign Corporations. 

Income Tax Return and Returns of Information at the 
source due on or before March 15.—Domestic and Foreign 
Corporations. 

Annual Franchise Tax due April 1, but may be paid without 
penalty until April 30—Domestic and Foreign Corporations. 

Arizona—Income Tax Return and Returns of Information at the 
source due on or before March 15.—Domestic and Foreign 
Corporations. 

Annual Statement of Mining Companies due between Jan- 
uary 1 and April 1—Domestic and Foreign Corporations en- 

gaged in mining of any kind. 
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CaALIFORNIA—Franchise (Income) Tax Return and Payment of one-half 
of tax due on or before March 15.—Domestic and Foreign Cor- 
porations. 

Quarterly Retail Sales Tax Return and Payment due on or 
before April 15.—Domestic and Foreign Corporations. 

Cotorapo—Annual Report due on or before March 15.—Domestic and 
Foreign Corporations. 

Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 

Annual License Tax due on or before May 1.—Domestic 
and Foreign Corporations. 

Connecticut—Income Tax Return due on or before April 1.—Do- 
mestic and Foreign Corporations. 

DeLAWARE—Returns of Information at the source due on or before 
March 15.—Domestic and Foreign Corporations making certain 
payments of dividends, interest or other income to citizens or 
residents of Delaware during 1938. 

Annual Franchise Tax due after April 1 and before July 1. 
—Domestic Corporations. 

DoMINION OF CANADA—Income Tax Return due on or before April 30. 
—Domestic and Foreign Corporations. 

Georcia—Income Tax Return and Returns of Information at the 
source due on or before March 15.—Domestic and Foreign 
Corporations. 

Intangible Property Tax Return due on or before March 15.— 
Domestic and Foreign Corporations. 

IpanHo—Income Tax Return and Returns of Information at the source 
due on or before March 15.—Domestic and Foreign Corpora- 
tions. 

InpIANA—Quarterly Gross Income Tax Return and Payment due on 
or before April 15.—Domestic and Foreign Corporations. 
lowa—Income Tax Return and Returns of Information at the source 
due on or before March 31.—Domestic and Foreign Corporations. 

Return of Taxes Withheld at the source due on or before 
March 31.—Domestic and Foreign Corporations. 

Quarterly Retail Sales Tax Return and Payment due on 
or before April 20.—Domestic and Foreign Corporations. 
Kansas—Annual Report and Franchise Tax due on or before March 

31.—Domestic and Foreign Corporations. 
Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 

Kentucky—Returns of Information at the source due on or before 
March 15.—Domestic and Foreign Corporations. 

Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 

MaryLanp—Annual Report due on or before March 15.—Domestic 
and Foreign Corporations. 

Income Tax Return due on or before March 15.—Domestic 
and Foreign Corporations, 
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Massacuusetts—Excise Tax Return due on or before April 10.— 
Domestic and Foreign Corporations. 

Minnesota—Income Tax Return due on or before March 15.—Do- 
mestic and Foreign Corporations. 

Annual Report due between January 1 and April 1.—For- 
eign Corporations. 

Mississipp1—Income Tax Return and Returns of Information at the 
source due on or before March 15.—Domestic and Foreign 
Corporations. 

Missourr—Income Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. 

Montana—Returns of Information at the source due on or before 
March 15.—Domestic and Foreign Corporations. 

Annual Statement due within two months from April 1.— 
Foreign Corporations. 

NEBRASKA—Statement to Tax Commissioner due on or before April 
15.—Foreign Corporations. 

Nevapa—Annual Statement of Business due not later than month of 
March.—Foreign Corporations. 

New Hampsuire—Annual Return due on or before April 1—Domestic 
and Foreign Corporations. 

Franchise Tax due on or before April 1—Domestic Cor- 
porations. 

New Mexico—Franchise Tax Return due on or before March 15.— 
Domestic and Foreign Corporations. 

Returns of Information at the source due on or before April 
1.—Domestic and Foreign Corporations. 

Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 

Franchise Tax due on or before May 1.—Domestic and 
Foreign Corporations. 

New Yorx—Annual Franchise (Income) Tax Return (Form 3 IT— 
Article 9A, Tax Law) due on or before May 15, together with 
one-half of tax.—Domestic and Foreign Business Corporations. 

Norta Carotina—Income Tax Return and Returns of Information at 
the source due on or before March 15.—Domestic and Foreign 
Corporations. 

Norta Dakota—Income Tax Return and Returns of Information at 
the source due on or before March 15.—Domestic and Foreign 
Corporations. 

Quarterly Retail Sales Tax Return and Payment due on or 
before April 20.—Domestic and Foreign Corporations. 

Annual Report due between January 1 and April 1.—Foreign 
Corporations. 

Ox1o—Annual Franchise Tax Report due between January 1 and 
March 31.—Domestic and Foreign Corporations. 

Annual Statement of Proportion of Capital Stock due be- 
tween January 1 and March 31.—Foreign Corporations. 
Ox.taHoma—Income Tax Return due on or before March 15.—Do- 

mestic and Foreign Corporations. 
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Orecon—Combined Excise (Income) Tax and Intangible Income Tax 
Return due on or before March 30.—Domestic and Foreign 
Corporations. 

PENNSYLVANIA—Capital Stock Tax Report and Tax and Corporate 
Loans Report and Tax due on or before March 15.—Domestic 
Corporations. 

Franchise Tax Report and Tax and Corporate Loans Tax 
Report and Tax due on or before March 15.—Foreign Corpo- 
rations, 

Bonus Report due on or before March 15.—Foreign Cor- 
porations. 

Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 

Ruope IsLanp—Semi-Annual Report to Department of Labor due in 
April and October—Domestic and Foreign Corporations em- 
ploying five or more persons in Rhode Island. 

SoutH Carotina—Income Tax Return and Returns of Information at 
the source due on or before March 15.—Domestic and Foreign 
Corporations. 

SoutH Daxota—Income Tax Return and Returns of Information at 
the source due on or before March 30.—Domestic and Foreign 
Corporations. 

Texas—Annual Franchise Tax Report due between January 1 and 
March-15.—Domestic and Foreign Corporations. 

Annual Franchise Tax due on or before May 1.—Domestic 
and Foreign Corporations. 

Unitep States—Annual Return of Net Income due on or before March 
15.—Domestic Corporations and Foreign Corporations having 
an office or place of business in the United States. 

Utan—Income (Franchise) Tax Return due on or before March 15.— 
Domestic and Foreign Corporations. 

VerMont—Extension of Certificate of Authority due on or before April 
1.—Foreign Corporations. 

Income (Franchise) Tax Return due on or before April 15. 
—Domestic and Foreign Corporations. 

Vircinta—Income Tax Return and Returns of Information at the 
source due on or before April 15.—Domestic and Foreign Cor- 
porations. 

West Vircinta—Returns of Information at the source due on or before 
March 15.—Domestic and Foreign Corporations. 

Annual License Tax Report due in April_—Foreign Cor- 
porations. 

Quarterly Gross Sales Tax Return and Payment due on or 
before April 30.—Domestic and Foreign Corporations. 
Wisconsin—Income Tax Return and Returns of Information at the 
source due on or before March 15.—Domestic and Foreign 

Corporations. 

Annual Report due between January 1 and April 1—Do- 

mestic and Foreign Corporations. 
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The Corporation Trust Company’s 
Supplementary Literature 


In Connection with its various activities The Corporation Trust Company 
publishes the following supplemental pamphlets and forms, any of which 
will be sent without charge to readers of The Journal. Address 
The Corporation Trust Company, 120 Broadway, New York, N. Y. 


When a Corporation Leaves Home. A simple explanation of the 
reasons for and purposes of the foreign corporation laws of the 


various states, and illustrations of when and how a corporation makes itself 
amenable to them. Of interest both to attorneys and to corporation officials. 


We've Always Got Along This Way. This is a 24-page pamphlet 
giving brief digests of cases in various states in which corporation 
officials who had thought they were getting along very well with corporate repre- 
sentation by a business employe suddenly found themselves penalized in unusual 
and often embarrassing ways: such as one company that had to pay its employe- 
representative's alimony. 


What! We Need a Transfer Agent? Nonsense! The foregoing is the 
title of a pamphlet which describes in detail, with many illustrations, 
the exact steps through which a stock certificate goes in being transferred from 
one owner to another by an experienced transfer agent—purpose being to enable 
any corporation official to judge more accurately whether or not his own company 
should use the services of a transfer agent. 


Judgment by Default. Gives the gist of Michigan Supreme Court case 
of Rarden v. Baker and similar cases in other states, showing how 
corporations qualified as foreign in any states and utilizing their business em- 


ployes as corporate representatives are sometimes left defenseless in personal 
damage and other suits. 


A Corporation’s Achilles Heel. Containing the complete text of the 
opinion of the Supreme Court of the United States in State of 
Washington ex rel. Bond & Goodwin & Tucker, Inc. v. Superior Court, State of 
Washington, of the Supreme Court of New Mexico in Silva v. Crombie & Co., 
and of the Supreme Court of Michigan in Rarden v. R. D. Baker Co.—three 
decisions of great significance to attorneys of corporations qualified in one or 
more states. 


Delaware Corporations. Presents in convenient form a digest of the 


Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of the 
statutory requirements, procedure and costs of incorporation, completely revised 
to reflect the changes made by the amendments of 1937. 


What Constitutes Doing Business. (Revised to September 1, 1937.) 
A 168-page book containing brief digests of decisions selected from 
those in the various states, as indicating what is construed in each state as “doing 
business.” The digests are arranged by state, but a Table of Cases and a Topical 
Index makes them accessible also by either case name or topic. There is also a 
section containing citations to cases on the question of doing business such as 
to make the company subject to service of process in the state. 
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Having Income Tax Troubles? 


CCH 
FEDERAL TAX GUIDE 
SERVICE 


If you are troubled with the new income tax forms—confused by the 
new Regulations 101—or having any difficulty in quickly and effectively 
handling federal income tax matters, you will welcome the helpful 
new 1939 CCH FEDERAL TAX GUIDE SERVICE. 


This compact Service is especially designed for the general practitioner 
and others whose needs do not call for the all-inclusive coverage of its 
senior, the five-volume CCH Standard Federal Tax Service, but who do 
want a concise, practical and understandable guide to existing federal 
tax laws and new developments of importance. 


Complete in one handy volume, frequent report mailings keep the 
CCH FEDERAL TAX GUIDE SERVICE currently up-to-date. 


The outstanding single-volume authority on federal tax matters, this 
helpful Service will repay its modest cost many times over in time, 
energy, and money saved. See it on approval—mail coupon below. 


ComMERcE CLEARING House, INc. 
205 W. Monroe St., Chicago 


Send on approval, for 15 days’ free use and inspection, the CCH FEDERAL 
TAX GUIDE SERVICE, with all material released to date in special loose leaf 
binder. If we retain the Service after the trial period you are to send us con- 
' tinuing reports thereafter as checked below: 


(J 12 months to December 31, 1939—$27.50 
0 24 months to December 31, 1940—$25 per year 


Name 
Attention ......... 


Address 


902148 
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Incorporation 
Qualification 


New attorney-friends of C T 
are sometimes surprised to learn 
that the services performed for 
attorneys by The Corporation 
Trust Company, C T Corporation 
System and associated companies 
are not limited to the actual cler- 
ical steps involved in the incor- 
poration and qualification of 
corporations and to their subse- 
quent statutory representation. 


The experienced corporation 
lawyer, of course—the old friend 
of C T—has come to depend on 
C T’s assistance not only in those 
jobs, but also, and the more ex- 
perienced he is the truer it holds 
—he calls in C T before even 
starting to draft his papers. 


He knows that in the incorpo- 
ration of a client, for example, 
if he wishes to study the ques- 
tion of the best state for incor- 
poration of his client’s particular 
business, or the most suitable 
capital set-up, or the soundest 
purpose-clauses, or the most prac- 
ticable provisions for manage- 
ment and control, C T will bring 
him extracts (obtained from offi- 
cial sources) from the statutes 
of various states for comparison, 
or copies of charters, by-laws, 
etc., to study. 


Or if before advising a client 
on the subject of its business in 
any outside state he wants fuller 
information on which to base his 
opinion as to whether his client's 
transactions will require qualifi- 
cation as a foreign corporation 
in that state, C T will furnish 
him with official information 
and data, obtained from official 
sources, to assist him with his 
conclusions. 


Modern tools for the modern 
lawyer—such are C T services. 











